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Knowledge is Power 
When a loved one dies with or without a will, many times the estate will 
need to be administered by a Florida Probate Court. But what exactly is 
probate?  

Probate is the legal process which occurs when a deceased person’s 
estate is settled and distributed to their heirs.  

In our firm's many years of guiding clients through the Florida probate 
process, we've learned that Personal Representatives and beneficiaries 
many times find the process confusing. The good news is that we've also 
found that education is power. The more the parties involved know 
about the probate process, the faster and easier their experience tends 
to be. That's why we created this Probate Essentials eBook - to provide 
Personal Representatives and beneficiaries an overview of the entire 
process.  

If questions arise as you read, feel free to contact Minot Law for expert 
legal counsel. 
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When is Probate Required? 
Determining how to administer an estate post-death depends on the size 
of the estate, how the assets were titled, and what estate planning 
documents the decedent created before they died.  

If all the estate assets are titled in joint tenancy with another person, 
such as a spouse or child, the joint tenant will inherit those properties at 
the decedent’s passing. However, if the surviving tenant does not add a 
beneficiary or another joint tenant to the asset, probate may be required 
when he or she passes away.  

So too, assets held in a revocable living trust avoids Florida Probate and 
will be administered privately by the successor trustee.  

Retirement accounts and life insurance policies are paid out upon the 
owner’s death to the designated beneficiary. They do not pass through 
the Probate Court system, unless no beneficiary is designated.  

Assuming none of the previously described exceptions apply to a 
particular asset, someone (usually a family member) will need to petition 
the Probate Court to be appointed as the estate’s “Personal 
Representative.” This individual will handle the estate administration and 
ultimately distribute the assets to the decedent’s heirs.  

If an original will is found, it must be deposited into the registry of the 
Court in the county where the decedent last resided. If only a copy of a 
will is found, an interested party may attempt to have it accepted by the 
Probate Court in lieu of the original. If the decedent did not make a will 
their estate will be administered under the guidelines found in the 
Florida Statutes for that situation.   

Once the probate process is complete and the judge grants permission, 
the Personal Representative will distribute the estate assets as outlined 
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in the will or by law if there is no will. The entire process often takes 6-9 
months or more in Florida.  

Even if the decedent created a trust, sometimes assets are inadvertently 
left out of the trust. Maybe the settlor never got around to changing the 
title on a bank account. Maybe they inherited assets after initially funding 
the trust but failed to transfer those assets into the trust. 

How to Start the Probate Process? 
About 2-3 weeks after a probate attorney is hired, they will file a petition 
in the county where the decedent lived requesting the Probate Court to 
appoint a Personal Representative. A document called “Oath of Personal 
Representative” will be filed along with the Petition. This document is 
executed by the person seeking to be appointed as the Personal 
Representative acknowledging that they will follow the rules and adhere 
to the duties in this role.  

Immediately after filing the petition, the probate attorney will file a 
Notice of Administration which will be mailed to all heirs and any 
beneficiaries named in the will if one exists. 

The first action the Probate Court takes will be appointing the Personal 
Representative of the estate through an order signed by the judge. The 
Court will also issue “Letters of Administration” authorizing the Personal 
Representative to begin the work of estate administration, open an 
estate bank account, and take control of estate assets. 

After taking control of all estate assets, the Personal Representative 
should begin liquidating personal property including bank, investment 
and retirement accounts, depositing them into the estate bank account. 
Liquidation of assets prepares the estate to pay creditors and distribute 
to beneficiaries. 
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How to Handle Creditors of the Estate? 
When a person dies, he or she will often leave unpaid bills and 
outstanding debt. Death does not automatically absolve the debt. 
Though not personally responsible for the decedent’s debts, the 
personal representative must understand the process of how to deal 
with the claims of creditors and how to negotiate payment of the debts. 

The personal representative has a duty to notify any “known or 
reasonably ascertainable creditors of the decedent” concerning the 
decedent’s death.  

A Probate Attorney will draft an advertisement referred to as a “Notice 
to Creditors” which will be filed with the court and published in a local 
newspaper providing notice to all unknown creditors.  All creditors have 
three months to file any claims they may have against the estate.  

An experienced probate attorney can assist in addressing any creditor 
claims, helping the personal representative determine how to handle 
creditors. Understanding the different types of debt is crucial in 
determining the priority of payment.  

Secured debts are attached to collateral which the lender can seize, sell, 
and use to pay back the debt if the borrower defaults on payments. Real 
estate mortgages and car loans are examples of secured debt.  

Unsecured debt lacks collateral, like credit card debt and student loan 
debt. Unsecured debt is a lower priority creditor in an estate 
administration.  

The Personal Representative must pay estate debts in a specific order. 
The order in which estate debts must be paid:  

1. All expenses related to estate administration including 
personal representatives commission and attorney’s fees 
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2. Obligations secured by a mortgage, deed of trust, or another 
lien. 

3. Funeral expenses. 
4. Medical expenses related to last illness or death. 
5. Family allowance (for family members who relied on the 

decedent for support) 
6. Wage claims (unpaid wages to any employees). 
7. All other debts, including unsecured debts. 

If the estate has funds to pay the debts and creditors have filed a claim, 
you may wish to negotiate the debts to preserve the maximum amount 
for the heirs or beneficiaries. The first step to negotiating with creditors 
is to verify that the debt is authentic. Not all apparent debts are equally 
valid. Confirm that the supposed claim wasn’t previously paid by the 
decedent before their death. Sometimes companies don’t keep perfectly 
accurate records. Fraud does happen occasionally when false claims are 
made, so be careful to ensure that all claims are accurate.  

Next, prepare a settlement offer, which is the maximum amount the 
estate can afford to pay the creditor. Contact the creditor and present 
the settlement offer as the Personal Representative of the estate. Once 
you reach an agreement, request the settlement offer in writing.  

Once received, send the payment via certified mail along with a copy of 
the written agreement. Remember to request a return receipt so you 
have proof of delivery. Keep a copy of the payment and settlement for 
your records in case the creditor or a collection agency claims the debt 
was never paid.  

If the estate’s debts are greater than its assets, it is said to be “insolvent”. 
If insolvent, not all creditors are going to be paid back in full. Where an 
estate is insolvent the court requires that all creditors who have filed a 
valid claim will get paid under a pro-rata division of the estate assets.  
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There are many factors to consider when handling creditors in a probate 
matter. If you’re the Personal Representative of an estate with significant 
debts, you should hire an experienced probate lawyer. They can help you 
observe all deadlines, meet the legal requirements under the Probate 
Code, and negotiate with creditors.  

How to Handle Foreclosures? 
An estate may default on a decedent’s mortgage for any of the following 
reasons:  

1. The estate’s only valuable asset is the real property and the 
Personal Representative lacks the cash to take over the mortgage 
payments.  

2. The Personal Representative is unaware of the mortgage and fails 
to make payments.  

3. The property’s value is less than the amount of the bank loan.  
4. The Personal Representative incorrectly believes that death cancels 

out the mortgage. Florida law does not erase a mortgage upon the 
owner’s death, nor does it allow you to delay mortgage payments 
until the property is sold. If mortgage payments aren’t made in a 
timely manner, the lender can foreclose on the property.  

Early prevention is the best approach to avoiding foreclosure. Be sure to 
keep all secured loans current during the estate administration. If any 
real estate is subject to a mortgage, first consult with your probate 
lawyer on the best course of action.  

Then, as Personal Representative, you should immediately write to the 
lender, provide your mailing address, notify them of the decedent’s 
death, and explain what you plan to do with the property. Clear 
communication reduces the risk of foreclosure.  
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Be sure to document this information by sending communications via 
Certified Mail. This may be important later down the line if you need to 
stop the foreclosure.  

If you can prove that you provided the lender with your contact 
information and the lender failed to properly notify you of the 
foreclosure, this may be one way to buy yourself some time to sell the 
property before foreclosure.  

If the estate is insolvent and cannot afford to pay the mortgage, but there 
is equity in the property, tell this to the lender and let them know you are 
preparing the property for sale. If you tell them early in the estate 
administration, they may be willing to give you extra time to sell the 
house.  

If there is no equity in the property, ask the bank if they will accept a deed 
to the house instead of foreclosing or inquire about a short sale on the 
property. An experienced probate attorney can help you find the best 
strategy given your unique circumstances.  

If you as Personal Representative receive a Notice of Default from the 
lender, here are some of your options.  

1. Contact the lender, find the person with the authority to stop the 
foreclosure, and ask for more time. The sooner in the probate 
process you do this, the better your odds of success.  
 

2. If the lender is unwilling to cooperate, seek to enjoin (or prevent) 
the foreclosure. You may be able to succeed by arguing that the 
lender failed to send proper notice to you of the foreclosure 
sale. This would force the lender to begin the foreclosure 
process over again and buy you more time.  
 

3. You may wish to consider borrowing funds from another lender 
until the 
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property can be sold. Be aware that due to the risk, the interest 
on such a loan will likely be high. The personal representative 
could also take out a personal loan but do note that this makes 
you personally liable for the debt.  

If you can buy enough time to sell the property, you must distribute the 
sale proceeds in the following order:  

1. Estate administration expenses related to the administration of the 
property (including statutory probate fees for the personal 
representative and attorney); 

2. Paying expenses of the sale;  
3. Paying and satisfying the amount secured by the lien on the 

property sold (if required under the terms of the sale); and 
4. After paying all of the above, if there is any money remaining, it 

goes to the estate.  

Handling a foreclosure in a probate estate can be stressful and difficult. 
But remember that the earlier you address this issue, the better your 
odds of success.  

How to Prepare an Inventory of Assets? 
If you’re the Personal Representative in a probate estate, you must file a 
document called the “Inventory.” The Inventory is a single document that 
lists all of the estate’s assets and appraises their values at the date of 
death.  

The Inventory should include all the decedent’s assets, such as real 
property; cash, checking, savings, and investment accounts; household 
furniture; jewelry; collectibles such as coin collections, antiques, and 
record collections; business interests, and any other assets.  
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Describe each item in detail so that it can be properly identified and 
appraised, including account numbers, legal descriptions, license 
numbers, etc. Be sure to clearly describe each item as the decedent’s 
separate property or the decedent’s specific interest in property owned 
with other parties.  

If you know that some assets are still missing after sixty days from 
receiving Letters, write “Partial” at the top of the form. Later, when the 
last of the assets have been inventoried, you can file a “Final” Inventory.  

If you file a “Final” Inventory and later discover additional estate assets, 
you should file a “Supplemental” Inventory to include those assets. If you 
discover that any of the items listed on a previous Inventory were 
incorrect (such as an account number or legal description), file a 
“Corrected” Inventory to fix the error.  

As an estate administration nears completion, it’s critical for the Personal 
Representative to understand how to close a probate estate. The 
Personal Representative must complete specific steps to close the 
probate estate, including filing a Final Accounting and Petition for Final 
Distribution; setting the petition for hearing; giving notice of the hearing; 
and obtaining a court order approving the final distribution.  

Closing the Estate 
As the Personal Representative, you can file a Final Accounting and 
Petition for Distribution when:  

1. You’ve paid all debts and taxes; 
2. The time for creditors to file their claims has passed; and 
3. The estate is ready to be distributed and closed.  

Ideally, you should be ready to file this petition within one year of 
receiving Letters of Administration. If the estate cannot meet this 
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deadline, you must file a report on the status of the estate and request 
an extension. An experienced probate lawyer can help you file the 
necessary paperwork and meet all deadlines.  

The Petition for Final Distribution is prepared in legal pleading format. It 
generally includes three parts:  

1. An accounting (unless waivers have been signed by everyone 
entitled to distribution); and  

2. A petition asking the court to approve the accounting (if filed), 
approve the distribution of the estate assets, and approve any 
fees to be paid to the Personal Representative or their attorney.  

After you file these documents, the court will set the date for the final 
probate hearing.  

After filing the Final Petition and receiving a court date for the final 
hearing, you must give notice of the hearing to all interested people.  

At the final hearing, the Judge will review your documents and hopefully 
approve the distribution. At that point, you can make distributions to the 
beneficiaries or heirs of the estate.  

After you distribute the assets to the heirs or beneficiaries, you need to 
obtain a receipt from each person who receives estate property. Each 
receipt should be filed with the court prior to filing a petition for final 
discharge.  

After you’ve complied with the terms of the Judgment of Final 
Distribution and filed the appropriate receipts, the court will make an 
order discharging you from your duties.  
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Overview of the Probate Timeline 
1. Meet with a probate attorney to discuss your case. 

 
2. Deposit the original Last Will and Testament with the Clerk of Court. 

 
3. File a Petition for Administration and Oath of Personal 

Representative and supporting documents. 
 

4. Forward Formal Notice to all interested parties including heirs and 
beneficiaries. 
 

5. Initial court hearing requesting that the Court appoint the Personal 
Representative and issue Letters of Administration. 
 

6. Collect and inventory all assets of the estate. An initial inventory 
should be filed with the Court no later than 60 days from the day 
Letters of Administration are issued. 
 

7. Publish Notice to Creditors. Creditors have 90 days to file claims 
against the estate. 
 

8. File Petition for Homestead and surviving spouse benefits (see next 
section). 

9.  Order of Homestead is issued by Court. 

10.Sell Real Property. 

11.File Final Inventory, Final Accounting and Petition for Discharge. 

12.Final Hearing 
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The time frame for each estate administration depends on several things 
including how backlogged the clerk of court is and the court’s schedule. 
Generally, you can expect probate to take approximately 10-18 months 
from filing the original petition to distributing estate assets. 

Special Protection for Spouses 
Florida provides surviving spouses the option of seeking three special 
protections. First, a family allowance may be sought to help the spouse 
and any minor children transition to life without the income of the 
decedent. The amount of this award is limited $20,000 and other 
property from the estate. 

Secondly, personal property including two vehicles up to a total value of 
$18,000 may also be sought from the estate. 

Lastly, if not satisfied with the gift of property from the will the surviving 
spouse may elect to receive what is referred to as an “Elective Share.” 
The general rule is that an elective share will equal approximately thirty 
percent of the estate. 

Your probate attorney will explain the applicability of each of these 
protections and how to apply. 

Probate Pitfalls to Avoid 

The probate process is complex and riddled with pitfalls. If you’re like 
most Personal Representatives, you may be administering an estate for 
the first time. Based on our firm’s many years of experience navigating 
the rules applicable to the Florida probate process, here are some 
probate pitfalls to avoid.  
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When a loved one passes away, the sheer amount of work to be done 
can feel overwhelming. While the estate doesn’t need to be administered 
immediately after death, procrastination is not wise either.  

Once the decedent has been laid to rest and any funeral/memorial 
service has passed, it’s important to start the probate process in a timely 
manner. An experienced probate attorney can help you observe your 
duties and meet all deadlines throughout the process.  

What happens if you ignore or miss probate deadlines? First, interest on 
any debt of the estate will increase causing the estate assets to decrease 
in value. One of the duties of the Personal Representative is to maximize 
the value of the estate.  

Another danger? The longer the administration, the higher the risk of 
beneficiaries becoming frustrated and seeking to sue or replace you. The 
best remedy for these issues? Hiring a trustworthy attorney who will help 
you observe your fiduciary duties with efficiency and skill.  

The Personal Representative has a duty under the Probate Code to 
communicate reasonably well with the beneficiaries. We encourage our 
clients to communicate clearly and frequently with those who are 
entitled to information concerning the estate.  

When beneficiaries are kept in the dark, they may become anxious and 
frustrated. They may seek their own legal counsel to represent their 
interests and potentially sue or remove the uncommunicative Personal 
Representative. Avoid this situation by sending out appropriate notices 
and regular updates to all those who are entitled to receive them.  

When the time comes to present a final accounting of your actions as 
Personal Representative, accurate records will be crucial. If your 
accounting reflects missing funds, that will raise a red flag and create 
suspicion. If you want your numbers to add up correctly in the end, it’s 
helpful to keep careful records from day one.  
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Keeping accurate, thorough records helps prove that you observed all of 
your fiduciary duties. If any accusations of misconduct should ever arise, 
these records will vindicate you by demonstrating your innocence.  

As the Personal Representative, your job is to inventory the estate assets. 
When you’re ready to close the estate, you’ll file a Petition for Final 
Distribution with the court.  

What happens if you distribute estate assets prematurely? You may find 
yourself personally liable for these actions or needing to track the assets 
down to get them back. This situation could represent a significant 
liability and hassle for you. Avoid it by distributing nothing until the 
appropriate time at the conclusion of the probate process.  

Additional Information 
If you have any questions about probate or would like to schedule a no-
cost consultation, feel free to contact Minot Law at 321-349-3004 



CONTACT US WITH
ANY QUESTIONS.

MICHAEL S. MINOT ESQ.

If your loved one has died, and you need assistance with 
Probate Administration feel free to contact MINOT LAW P.A. 
Our experienced sta� strives to help clients in the most e�icient, 
knowledgeable, and honest way to ensure probate matters are 
completed smoothly and as quickly as possible.

Please feel free to contact Michael Minot at MINOT LAW P.A. for 
your no-cost initial consultation.

*Disclaimer: This eBook is o�ered solely for the purpose of education and 
does not serve as a substitute for legal advice from an experienced 
attorney. Further, it should not be construed in any way to represent an 
attorney-client relationship between MINOT LAW P.A. and the reader.

96 Willard St. Suite 205. Cocoa, FL 32922
(321) 349-3004  |  mike@mminotlaw.com


